
 

 

 
 
 
 

 

 

OUTSTANDING REGULATION DEVELOPMENTS 
 

 

DIRECTORS’ REMUNERATION. Ruling of the Supreme Court of February 26, 2018, where the 

Supreme Court understands that, after the reform of the LSC through Law 31/2014, the requirement 

of statutory provision of the remuneration of the director’s position and the remuneration system 

affects all directors, being managing or executive directors or not. Full Text. 

 

TAX AND ADMINISTRATIVE MEASURES. Law 2/2018, of 30 January, of Tax and Administrative 

Measures for 2018. Full Text. 
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OTHER OUTSTANDING REGULATION DEVELOPMENTS 

 
 

 ELECTRICAL POWER. Law 7/2017, of 14 

December, of energy efficiency measures 

and accessibility guarantee to electrical 

power. Full Text.  
 

 

 PENSION PLANS AND FUNDS. Royal 

Decree 62/2018, of 9 February, which 

modifies Regulations on instrumentation of 

companies’ pension commitments with 

workers and beneficiaries, approved by Royal 

Decree 1588/1999, of 15 October, and 

Regulations of pension plans and funds, 

approved by Royal Decree 304/2004, of 20 

February. Full Text. 

 

 

 COSMETIC PRODUCTS. Royal Decree 

85/2018, of 23 February, which regulates 

cosmetic products. Full Text.  

 

 

 DUTIES. Law 20/2017, of 28 December, of 

duties. Full Text. 

 

 

 

 

 

 

 

 

 

 

 

 RECOVERY AND TERMINATION OF 

INVESTMENT FIRMS. Resolution of February 21, 

2018, of the FROB’s Presidency, which publishes 

the Collaboration Agreement with the Stock 

Market National Commission, in relation to the 

recovery and termination of investment firms. Full 

Text. 

 

 

 ROAD FREIGHT TRANSPORT. Amendments of 

Annexes A and B of the European Agreement on 

International Carriage of Dangerous Goods by 

Road (ADR 2017), adopted in Geneva on July 3, 

2017. Full Text. 

 

 

 FINANCIAL MARKETS AND INSTRUMENTS. 

MIFID II. Resolution of February 6, 2018, ordering 

the publication of the Validation Agreement of 

Royal Decree-Law 21/2017, of 29 December, of 

urgent measures to adapt the Spanish law to the 

European Union’s regulations on securities 

market. Full Text. 
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NOTABLE RESOLUTIONS OF THE DIRECTORATE 

GENERAL REGISTRIES AND NOTARIES
 
 

DGRN. ENTRY CHALLENGING OF CORPORATE 
AGREEMENTS. Resolution of January 29, 2018. 
Full Text. Certain documents have been filed on the 
House of Companies which qualification has been 
suspended as a consequence of prior defective 
qualification of a notarized deed of corporate 
agreements related to the termination and 
appointment of several Board members. Such 
negative qualification was confirmed by the DGRN, 
although challenged by claim filed before the 
Commercial Court no. 1 of Seville. Through order, a 
cautionary measure was agreed, consisting on the 
preventive entry of said claim, where the Registrar 
suspended the qualification since the validity of 
entries of the abovementioned documents was 
extended, so that the validity of the filing entry of the 
qualified order is extended. The DGRN accepts the 
appeal, declaring that the preventive entry for the 
challenging of registrable agreements, inscribed or 
not, does not cause the registry closure; and that, 
both to file the claim and to inscribe rulings related 
to registrable events, their prior inscription is not 
necessary, sufficing their condition as «registrable». 

 
 
 

 
DGRN. INCORPORATION OF A LIMITED 
LIABILITY COMPANY (S.L.) - Resolution of 
February 13, 2018. Full Text. The single question 
to be decided on this file is whether, even if the joint 
directors’ administration and representation system 
is established, it is possible to inscribed on the 
House of Companies the reciprocal consent granted 
to said directors (on the deed and besides the 
bylaws) for any of them to exercise by themselves 
certain powers on behalf of the company. The 
registrar considers that this reciprocal consent can 
only be inscribed on the Registry if stated as joint 
granting. The DGRN rejects the appeal, 
understanding that it is not a power, but a 
delegation of powers, and that such delegation is 
only feasible in the case of collegiate organizations.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
DGRN. INSCRIPTION CORPORATE 
AGREEMENTS. Resolution of February 5, 2018. 
Full Text. A professional limited liability company 
(SLP) aims to inscribe on the House of Companies 
a public deed of corporate agreements related to 
the transfer of the registered address, adopted by 
the universal general shareholders’ meeting. The 
registrar understands that it is not possible to 
practice the inscription because, being a 
professional company, it is necessary to express 
the identity of all shareholders attending to the 
meeting to qualify whether said shareholders are 
included on the registry. The DGRN accepts the 
appeal, understanding that the meeting has been 
correctly constituted, and that being a professional 
company does not change anything. 
 
DGRN. REGISTRY RECTIFICATION. Resolution 
of January 30, 2018. Full Text. An appeal is 
accepted, requesting the registry rectification if the 
change of ownership of a title reservation. The 
DGRN understand that, when the rectification refers 
to events subject to being evidenced in an absolute 
manner, with authentic documents, independent per 
nature of the stakeholders’ will, it is not necessary 
to apply article 40.d) of Mortgage Law, which would 
require either a judicial resolution or the consent of 
all parties to whom the erroneous entry grants 
certain rights. 

 
DGRN. COMPLEMENT OF ANNOUNCEMENT. 
Resolution of January 31, 2018. Full Text. 
Through the present Resolution, the DGRN rejects 
the appeal filed by a company’s Managing Director 
against a Registrar’s refusal to inscribe a public 
deed of corporate agreements, understanding that 
the complement of announcement and the Notary’s 
intervention to issue a record, requested by the 
corresponding shareholders with sufficient majority 
for the request, must be agreed by the body that 
announced the meeting, that is to say, the Board of 
Directors, not sufficing with its inclusion for decision 
by the Managing Director, without stating the 
agreement of the Board of Directors in this sense, 
being an announcement by the Board of a non-
delegable power as established by art. 249 bis j) of 
the LSC. 
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QUESTIONS OF SPECIAL INTEREST 

FOR DIRECTORS AND MANAGERS 

 
RULING OF THE SUPREME COURT OF FEBRUARY 

26, 2018. Full Text. The TS interprets articles of the LSC 

related to the remuneration of directors and board 

members, after the modification undergone by the 

approval of Law 31/2014. Conversely to the Doctrine’s 

interpretation to date, and mainly the DGRN, the TS rules 

that the retribution system of Board’s members who 

perform executive functions must not be limited to 

complying with art. 249 LSC (requirement of a contract 

approved by majority of two thirds of Board members), 

but, additionally, it must be submitted and comply with art. 

217 of the same Law and, as a consequence: i) bylaws 

must contain the remuneration system of all Board 

Members, including Managing Directors or those with 

executive functions; and ii) the amount paid for the 

performance of these executive functions must be 

included within the maximum annual amount of 

retributions established by the General Shareholders’ 

Meeting. From a corporate standpoint, the duality of 

retributions disappears (retribution perceived by the 

director “in his/her capacity as such” vs. director’s 

retribution for executive functions), there not being any 

possibility for the retribution of managing directors or 

executive members to be solely foreseen on the contract 

of art. 249 LSC, but it is compulsory to include the 

remuneration system on the company’s bylaws. 

DGRN. DIRECTORS’ TERMINATION AND 

APPOINTMENT. Resolution of February 14, 2018. Full 

Text. The DGRN resolves the appeal filed by the joint 

director of a limited liability company against the 

defective qualification of the public deed of agreements 

adopted by the general shareholders’ meeting, accepting 

the resignation of another joint director, appointing the 

recurrent director, and empowering the director for the 

granting. The registrar suspends the inscription, 

understanding that the grantor is not empowered to 

notarize, under art. 108 of the RRM. The GRN revokes 

the qualification and accepts the appeal, understanding 

that “any of the board members –with appointment in 

force and inscribed on the House of Companies-, when 

expressly empowered to do so” is empowered, as in the 

case at hand.  

REMARKABLE CASE LAW 

DESTACABLE 

RULING OF THE SUPREME COURT OF 

FEBRUARY 15, 2018. Full Text. Through the present 

ruling, the Supreme Court resolves on the 

consideration of abuse of power or right as cause for 

the challenging of corporate agreements, as 

established on article 204 of the LSC and 7 of the 

CC. In this sense, first of all, the Supreme Court 

acknowledges that only null agreements (contrary to 

Law) shall be challenged within one year, where the 

term is of 40 days for the remaining agreements 

(annullable). Additionally, the Court recognizes that 

those agreements adopted with “abuse of power”, 

“abuse of right”, “in fraud of law” or “in bad faith” must 

be considered null, being contrary to the legal 

system. Based on this argument, the Supreme Court 

accepts the appeal for cassation, recognizing the 

challenging shareholders’ right to exercise their 

actions within one year from the agreement’s 

adoption, since it is not possible to limit the legal right 

of a shareholder or third party foreign to the company 

when affecting agreements have been reached 

through an action against the legal system.  

RULING OF THE SUPREME COURT OF 

FEBRUARY 14, 2018. Full Text. An appeal is filed at 

the request of a third party acquiring the call option on 

shares in a limited liability company. Prior to the 

purchase and sale, the company’s shareholders 

increased the capital, reducing the capital percentage 

corresponding to the third party, the nullity of which 

agreement is challenged by the third party, 

considering that it undermines the call option, 

acquiring a share below the initially agreed share. 

The TS resolves by claiming that the third party holds, 

in agreement with art. 206.1 LSC, legitimation to 

challenge the agreement, since a legitimate interest 

concurs by being affected by it, and that shareholders 

incur on abuse of right by hindering the exercise of 

the third party’s right as agreed. Such abuse of right 

allows, in joint application of arts. 204.1 LSC and 7.2 

CC, the declaration of nullity of the capital increase. 

The TS concludes that the corporate agreement that 

constitutes an abuse of right, damaging the legitimate 

interest of a third party, grants the latter with the 

legitimation to challenge it, and to declare it null and 

void in breach of law.  
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REVIEW – The Directorate General of Registries and Notaries issues its 
decision on ancillary obligations. 

 
Through Resolution of January 24, 2018 of the 

DGRN, the appeal filed against the refusal of the 
House of Companies of Madrid to inscribe a public 
deed of capital increase agreements, adopted by the 
general shareholders’ meeting of a limited liability 
company with the favourable vote of the totality of 
shareholders attending the meeting (owners of 65% of 
the share capital) is resolved. The peculiarity of said 
agreement is mainly that the increase implies the 
creation of new shares, which would be paired to 
certain ancillary obligations, regulated on the bylaws. 

The Registrar considers that one of the main 
defects that hinder the inscription of ancillary 
obligations under the terms posed on the new bylaws 
is that what is being actually approved is the creation 
of a series of privileged shares affecting an 
individual right of shareholders, for which their 
individual consent would be required.  

The DGRN confirms this criterion and 
understands that such modification of the bylaws 
affects individual rights in so far as it concerns the 
contents of the right to participate on the distribution of 
corporate gains (dividends) and is not affected by the 
fact that the privileged dividend implies the retribution 
of ancillary obligations. 

Furthermore, the registrar pleads that the 
agenda violates articles 174 and 287 of the 
Corporation Act, not specifying with the necessary 
clarity the conditions of the capital increase in relation 
to an essential point therein, such as the creation of 
shares with a privileged dividend.  

Under reiterated doctrine by the DGRN, the 
valid constitution of the meeting requires its prior 
announcement, including the agenda and in relation to 
bylaws’ modification agreements, expressing with due 
clarity the matters to be modified. In those cases 
where, as a consequence of the agreement to be 
adopted, the shareholder’s juridical position may be 
compromised, the DGRN is particularly strict and 
requires further precision in the announcement to 
avoid its adoption without full knowledge of the scope 
of agreements aimed to be adopted. The DGRN refers 
to the doctrine created by the TS, which understands 
that it suffices with indicating basic matters or 
circumstances of the increase, so that the due clarity 
indicated on the precept is at least translated in the 
indication of matters to be modified.  

In relation to the fourth qualified defect, the 
registrar considers that the new bylaws precept “does 
not regulate an ancillary obligation, that must consist 
on an obligation to give, do or not do, but not in the 

granting of a privilege”. The DGRN opposes such 
criterion and considers that, although it would be 
advisable for the bylaws provision to be worded with 
further clarity, it must be interpreted in the most 
appropriate sense to take effect, so that a dividend is 
allocated to owners of newly created shares, but these 
take along the ancillary obligation consisting on a non-
competition obligation, and therefore such dividend 
may be interpreted as retribution of the obligation. 

Likewise, the DGRN confirms the registrar’s 
objection related to the allocation to the director of the 
authority to establish ancillary obligations, since the 
general shareholders’ meeting is the body with legal 
authority to do so. 
 

The DGRN reaffirms that the bylaws are not 
require to state the free or remunerated nature of 
the ancillary obligation, or to establish the need for 
the company to authorize the transfer of shares, 
although the statutory regulations must state the 
authorization procedure or, at least, refer to the 
general regime for the voluntary inter-vivos transfer 
additionally established by law or, if applicable, by the 
bylaws. 

 
Lastly, the Registrar considers that, since it is 

necessary for the ancillary obligation to be assumed to 
exercise the pre-emptive subscription right, the 
shareholder who does not want or cannot comply with 
said obligation would be deprived from said right and, 
consequently, his/her interest would be diluted in the 
company. 

 
For such purpose, the DGRN considers that, in 

the present case, the purpose of the formalized capital 
increase is to allow shareholders who wish to have 
higher interest in the share capital to commit not to 
compete with the company. And, having recognized for 
shareholders the possibility to exercise the pre-
emptive subscription right, it is not possible to 
conclude that it is violated by the fact that some of the 
shareholders does not want or cannot comply with said 
non-competition obligation. 
 

The full text may be consulted on the following 
link. 
  

http://www.boe.es/boe/dias/2018/02/06/pdfs/BOE-A-2018-1585.pdf
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