
 

 

 

 
 
 
 

 

OUTSTANDING REGULATION DEVELOPMENTS 
 

 

HOUSE OF COMPANIES. MODELS OF CONSOLIDATED ANNUAL ACCOUNTS. Order 

JUS/318/2018, of 21 March, approving the new model to file in the House of companies the 

consolidated annual accounts of those subject to publication. Full text. 

 

HOUSE OF COMPANIES. MODELS OF ANNUAL ACCOUNTS. Order JUS/319/2018, of 21 

March, approving new models to file in the House of companies the annual accounts of those 

subject to publication. Full text. 
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OTHER OUTSTANDING REGULATION DEVELOPMENTS 
 

 ROAD TRANSPORT. Royal Decree 

75/2018, of 19 February, establishing the list 

of basic cost components and general price 

review formulas of contracts for the provision 

of regular passenger road transport services. 

Full text.  
 

 

 ENERGY EFFICIENCY. Order 

ETU/257/2018, of 16 March, establishing 

contribution obligations to the National 

Energy Efficiency Fund in 2018. Full text. 

 

 PATENTS. Order ETU/320/2018, of 26 

March, establishing requirements and 

conditions in which authorized subjects, other 

than those expressly authorized by articles 

154.2 and 169.2 of Law 24/2015, of 24 July, 

of Patents, shall translate European patents 

and international requests of patents to which 

said articles refer. Full text. 

 

 

 SECURITIES MARKET. Circular 1/2018, of 

12 March, of the National Securities Market 

Commission, on warnings related to financial 

instruments. Full text. 

 

 

 

 

 

 

 

 

 

 

 PERSONAL INCOME TAX AND CAPITAL 

GAINS TAX. Order HFP/231/2018, of 6 March, 

approving models of return of the Personal 

Income Tax and Capital gains Tax, year 2017, 

determining filing place, manner and terms, 

establishing achievement, modification, 

confirmation and filing procedures for the draft 

return of the Personal Income Tax, determining 

general conditions and procedure to file both of 

them through telematic or telephone means, and 

modifying Order HAP/2194/2013, of 22 

November, which regulates procedures and 

general conditions to file certain self-

assessments, informative returns, tax register 

declarations, communications and requests of 

return, of a tax nature. Full text.  

 

 FINANCIAL ASSETS. Resolution of March 23, 

2018, of the Treasury and Financial policy 

General Secretariat, which publishes the 

effective annual interest rate for the second 

calendar quarter of 2018, for the purpose of 

qualify certain tax assets for tax purposes. Full 

text. 
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NOTABLE RESOLUTIONS OF THE DIRECTORATE GENERAL REGISTRIES 

AND NOTARIES
 
 

DGRN. DEPOSIT OF ANNUAL ACCOUNTS. 
Resolution of February 28, 2018. Full text. The 
present resolution dismisses the appeal filed to 
determine whether it is possible to deposit a company’s 
accounts that are not accompanied by auditor’s report 
at the minority’s request, with a final resolution by the 
registrar agreeing its provenance, but not its effective 
appointment in favour of any person, or inscription of 
said appointment. The DGRN states that, for those 
companies not compelled to accounting verification 
which minority shareholders have requested the 
registry appointment of an accounting auditor, annual 
accounts cannot be deposited if the corresponding 
auditor’s report is not filed. Also, the DGRN establishes 
that, in the present case, the resolution agreeing the 
appointment is final through administrative procedures, 
insisting in the rejection to the deposit of accounts if not 
accompanied by the corresponding report, after the 
effective appointment.  
 
DGRN. NOTARIZATION OF AN ENTITY’S 
CORPORATE AGREEMENTS. Resolution of March 
1, 2018. Full text. The present resolution dismisses the 
appeal filed to inscribe the notarization of corporate 
agreements for the re-election of joint directors, 
expressing in the appearance of the public instrument 
that the appearing director’s address does not coincide 
with the circumstances resulting from registry entries to 
which the appointment agreement refers, as stated on 
its certification. According to established doctrine by 
the DGRN, the discrepancy between data related to the 
address constitutes an obstacle to the inscription, since 
the registrar cannot decide which address must prevail. 
The DGRN understands that the reference to the 
director’s address must be sufficiently clear, not being 
a piece of information like any other to allow a more or 
less doubtful determination, and must be accurately 
stated on the registry entries.  
 

 
 
DGRN. AUDITOR’S DESIGNATION. Resolution of 
February 20, 2018. Full text. The present resolution 
accepts the appeal filed by the director of a company 
that is not compelled to audit its annual accounts, 
against the qualification issued by the House of 
Companies, rejecting the inscription of new auditor 
designated by the director to audit year 2014, after 
the previous auditor had resigned after retirement. 
This case presents a peculiarity because, once, 
certain shareholders had requested the auditor’s 
designation for the same year. This request was 
rejected, since an auditor had been previously 
appointed and since those shareholders’ interest was 
guaranteed through the designation’s inscription on 
the House of Companies. The DGRN understands 
that it is not part of the Registrar’s jurisdiction since 
there was a prior voluntary appointment by the 
company. The exercise to designate an auditor is 
also not applicable under article 265.1 LSC. Based on 
its reading, the attribution budget to the registrar 
depends both on whether the company is compelled 
to accounting verification, and on the fact that the 
competent body in this case (the company’s general 
shareholders’ meeting) has not performed the 
appointment before the end of the year to be audited, 
or the designated party did not accept or could not 
comply with its duty. Since, in this case the company 
is not compelled to accounting verification, the 
standard is not met to attribute jurisdiction to the 
registrar. 
 
DGRN. DEPOSIT OF ACCOUNTS. Resolution of 
February 19, 2018. Full text. A company aims to 
deposit annual accounts when the company’s registry 
sheet is closed, as a consequence of the lack of 
deposit of previous years’ annual accounts. In this 
case, the company is not challenging the registrar’s 
decision not to perform the requested deposit, but 
only asserts that the company does not share 
qualifications issued in relation to deposits of previous 
accounts. Consequently, the appeal did not prosper.  
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QUESTIONS OF SPECIAL 

INTEREST FOR DIRECTORS 

AND MANAGERS 

 
RULING BY THE SUPREME COURT OF MARCH 1, 

2018. Full text. In the present case, the company 

exercises responsibility action against another 

company’s two directors, two societies that were joint 

directors, and against the two natural persons 

representing these companies, due to their breach 

when leaving an unfinished work. The basis of this 

action is the responsibility for not promoting the 

corporate dissolution, as well as the individual action of 

responsibility by directors. The plaintiff claims the 

infringement of art. 236 LSC and argues that the 

appealed ruling opposes the case law of the second 

chamber on the figure of de facto director. The TS 

rejects the appeal, understanding that, due to its 

temporary validity, the applicable precept in the present 

procedure is art. 133 LSA, which presents a different 

regulation than art. 236 LSC, since this last precept 

includes the case of responsibility of de facto directors, 

and also includes the responsibility in case of absence 

of permanent delegation of powers in the board. Lastly, 

the High Tribunal clarifies that natural persons 

representing of legal entities directors of companies 

cannot be qualified as de facto directors, since they 

precisely develop functions of their positions as per a 

representation expressly foreseen by Law.  

 

 

 

 

 

 

 

 

REMARKABLE CASE LAW 

RULING BY THE SUPREME COURT OF MARCH 13, 

2018. Full text. Cassation appeal is filed by 

shareholders of a football club constituted as sports 

association of a special nature against a reform of the 

bylaws. It implies (i) the extension of the seniority 

required to shareholders to hold the position of 

president, and (ii) leave evidence that the presentation 

of the provisional guarantee required from candidates 

has considered personal wealth presented as sole 

guarantee of said wealth. Additionally, it approves the 

extension of the electoral commission’s competences 

with regards to the regulation of the provisional 

guarantee to be presented by candidates. The TS 

understands that the proposed reforms of the bylaws 

conform the field of the self-regulation right of the 

fundamental right to association. However, with regards 

to the extension of the electoral commission’s 

competences, the TS indicates its inadmissibility, on the 

basis of art. 21.a LODA, which requires statutory 

reserve with regards to requirements to be met by 

shareholders to participate on the association’s 

governing and representation bodies, not being able to 

demand requirements not foreseen by the bylaws. 

RULING BY THE SUPREME COURT OF MARCH 15, 

2018. Full text. The Ruling of March 15, 2018 by the 

Supreme Court has clarified that the taxpayer of the 

Stamp Duty and, consequently, the party compelled to 

pay the tax, is the borrower. Therefore, the Supreme 

Court aims to settle a controversy derived from its 

Ruling of December 23, 2015, declaring the nullity of 

the clause of expenses included on a mortgage 

agreement, causing the rise of a new conflict between 

consumers and financial entities. The Ruling focuses 

its argument in the alleged contradiction incurred by 

the Law on the Capital Transfer Tax and Stamp Duty 

(hereinafter, LITPAJD), when regulating the taxpayer. 

The High Tribunal concludes indicating that the 

solution to this alleged contradiction is Art. 15.1 of the 

same Law, according to which “[t]he constitution of 

sureties and rights of mortgage, pledge and 

antichresis, in guarantee of a loan, will be exclusively 

taxed for the concept of loan”. Consequently, following 

the Supreme Court’s criterion and according to the 

LITPAJD, the taxpayer in mortgage operations will 

always be the borrower. 
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REVIEW – The Spanish Data Protection Agency penalizes Facebook and 
WhatsApp with a fine of 600,000 Euros. 

 
The Spanish Data Protection Agency 

(hereinafter, “AEPD”) has penalized companies 
WhatsApp Inc. (hereinafter, “WhatsApp”) and 
Facebook Inc. (hereinafter, “Facebook”) for assigning 
and processing personal data without the user’s 
consent. 

Through Resolution R/00259/2018, the AEPD 
has concluded that both companies committed 
infringements qualified as serious by the current 
personal data protection regulation; on the one 
hand, they have communicated data to each other, 
without obtaining the user’s consent; and, secondly, 
data have been processed for their own purposes, 
other than those indicated on the privacy policy, and 
for their own business benefit.  

In 2014, WhatsApp was acquired by Facebook 
and, on 25/08/2016, WhatsApp published an update of 
its Terms of Service and Privacy Policy of the 
application “WhatsApp”, introducing changes such as 
the fact that WhatsApp would share information of the 
account with Facebook “in order to improve the 
experience of Facebook’s products and 
advertising” of its users. For such purpose, the Terms 
of Service and Privacy Policy included a message with 
a pre-ticked checkbox to accept it.  

In this sense, the AEPD considers that the 
acceptance of these conditions was imposed as 
compulsory, since the user who consents to the 
Privacy Policy and Terms of Service cannot be 
considered as free, and this prevents the consent from 
being considered valid.  

In the case of new users, during the 
installation of the application, links to Terms of Service 
and Privacy Policy are shown, and, if the user decides 
to install it, before using it for the first time, the link to 
the information is shown again, in addition to a button 
labelled “Accept and Continue”, which is necessary to 
go on. 

In this last case, that is to say, for “new users” 
who want to unload the application, there is no 
possibility to consent to sharing the information with 
Facebook “to improve my experience with Facebook’s 
products and advertising”.  

The AEPD reminds that, for the 
communication of personal data performed by 
WhatsApp to Facebook, by virtue of art. 11 of the 
LOPD, the data subject’s consent is required, in 
particular, in this case, consent to assign personal data 
contemplated by the Privacy Policy, for the purposes 
expressed as requirement to be able to use the 

messaging application “WhatsApp”, considering its 
social implementation, that may be understood, on the 
Group terms of Article 29, as “something that exercises 
a real influence in the data subject’s freedom of 
choice”. 

Furthermore, the AEPD adds that the consent 
must be specific and informed; in this sense, it 
states: “that information on recipients on the purpose 
for which data are assigned or the use to be made by 
assignees is offered in a scarcely manner, with 
imprecise and vague expressions that do not allow 
deducting, without doubt or misjudgement, the purpose 
for which data will be assigned, which prevents the 
data subject from providing a valid consent”.  

On a different order, the AEPD insists that 
both companies have processed data for purposes 
other than those indicated on their Privacy Policy and 
that it is not even possible to clearly recognize the 
purpose of the processing.  

Both companies asserted that the processing 
would be performed for the exclusive purpose of 
rendering a service to the party responsible for the file. 
The AEPD contradicts such theory, understanding 
that, in addition to such aim (“in order to improve the 
experience of Facebook’s products and advertising”), 
the access to data is also used in Facebook’s benefit 
and exclusive interest, and for the purpose of business 
intelligence analysis with regards to services offered 
by both companies. 

As a consequence and as established by Law, 
in this case, the legitimate interest aimed by the 
processor does not prevail over the data subject’s 
fundamental rights and freedoms.  

As a consequence of all the above, the AEPD 
resolves penalizing both companies with a fine of 
300,000 Euros each 

The full text may be consulted in the following 
link. 

 

 

 

 

 

 

http://www.agpd.es/portalwebAGPD/resoluciones/procedimientos_sancionadores/ps_2018/common/pdfs/PS-00219-2017_Resolucion-de-fecha-02-03-2018_Art-ii-culo-11-6-LOPD.pdf


 

 

 

 

 

 

 

 

 

 

 

OUR OFFICES IN SPAIN 
 
 

ALICANTE 
c/ Pintor Cabrera, 22 
03003 Alicante 
Tel: 965 926 253 

 

 
BARCELONA 
c/ Diputació, 260 
08007 Barcelona 
Tel: 934 050 855 

 

 
BILBAO 

c/ Rodríguez Arias, 23 
48011 Bilbao 
Tel: 944 702 571 

MADRID 
c/ Alcalá, 63 
28014 Madrid 
Tel: 915 622 670 
 

MALAGA 
c/ Pirandello, 6 
29010 Malaga 
Tel: 952 070 889 
 

VALENCIA 
c/ Felix Pizcueta, 4 
46004 Valencia 
Tel: 963 509 212 
 

VIGO 
Plaza de Compostela, 17 
36201 Vigo 
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