
 

 

 

 
 
 
 

 

OUTSTANDING REGULATION DEVELOPMENTS 
 

INTELLECTUAL PROPERTY. Real Decree-law 2/2018, of 13 April, which modifies the 

Consolidated Text of the Intellectual Property Law, approved by Real Decree-Law 1/1996, of 12 

April, and which incorporates to the Spanish legal system Directive 2014/26/EU of the European 

Parliament and Council, of February 26, 2014, and Directive (EU) 2017/1564 of the European 

Parliament and Council, of September 13, 2017. Full text. 

 

DATA PROTECTION. The AEPD publishes a List of compliance to ease the adaptation to the 

RGPD. Full text. And an electronic notice system to communicate the appointment of Data 

Protection Officers. Full text. 

 

 
The present newsletter is merely informative and non-exhaustive and does not constitute any type of legal advice. If you wish to receive 
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OTHER OUTSTANDING REGULATION DEVELOPMENTS 

 
 

 MORTGAGES. INDEXES. Resolution of 

April 2, 2018, of Bank of Spain, publishing 

certain official rates of reference of the 

mortgage market. Full text.  
 

 

 ELECTRICAL POWER. Order 

ETU/360/2018, of 6 April, which establishes 

values of retribution to operation 

corresponding to the first calendar half-year 

of 2018 and approves a standard installation 

and establishes the corresponding 

compensatory parameters, applicable to 

certain electric power production installations 

from renewable energy sources, 

cogeneration and waste. Full text. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 LAND TRANSPORT. Real Decree-law 3/2018, 

of 20 April, which modifies Law 16/1987, of 30 

July, of Land Transport Planning, in relation to 

vehicle rental with driver. Full text 

 

 INSURANCES. Resolution of March 28, 2018, of 

the Insurance and Pension Funds General 

Directorate, which approves surcharges in favour 

of the Insurance Compensation Consortium in 

relation to the extraordinary risk insurance to be 

compulsorily satisfied by policyholders, coverage 

clause to be inserted on ordinary insurance 

policies, and information to be provided by 

insurance entities regarding policies included on 

the extraordinary risk cover scheme. Full text.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

https://www.boe.es/boe/dias/2018/04/03/pdfs/BOE-A-2018-4577.pdf
http://www.boe.es/boe/dias/2018/04/07/pdfs/BOE-A-2018-4749.pdf
https://www.boe.es/boe/dias/2018/04/21/pdfs/BOE-A-2018-5451.pdf
https://www.boe.es/boe/dias/2018/04/16/pdfs/BOE-A-2018-5115.pdf


 

 
 

REMARKABLE CASE LAW 
 
 

RULING BY THE PROVINCIAL COURT OF 
BARCELONA. OF APRIL 10, 2018. Full text. In the 
present case, a Company exercises an individual 
liability action and a liability action for corporate debts 
against another company’s director, claiming a 
corporate debt. The basis of such action is the claim 
of several outstanding invoices, during two 
consecutive years. The acting Company asserts that 
the company incurred in causes for dissolution 
established on article 363.1 LSC when the corporate 
debt was originated. The first-instance Ruling accepts 
the liability action, incurring in causes for dissolution 
for qualified losses in the company, since the judicial 
expert was not able to contrast the recoverability of 
credits, where the defendant was held liable for the 
lack of information to know whether they were 
uncollectable or not. The defendant claims that the 
company did not yet incur on causes for dissolution 
when the debt was originated, having positive equity 
at such moment. The Provincial Court declares that, 
after assessing all evidences, and in agreement with 
article 367 LSC and the doctrine of the Supreme 
Court with such regard, the company incurred in 
cause for dissolution for losses when the claim 
corporate debt was generated. 

 
RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF APRIL 10, 2018. Full text. A claim is 
filed against a company’s director and liquidator, 
claiming a sum originated from several concepts 
debited by the company. The Provincial Court 
understands that the appealed justification of 
liquidators’ liability is not applicable. Thus, the 
appealed initiation of the liquidation process is not an 
act by the liquidator, but by the Board of Directors. The 
sale of assets mentioned by the plaintiff is carried out 
long before the liquidation, and therefore this act is not 
allocable to them. The attribution of destination of funds 
obtained from the sale is questionable if it is an act by 
directors or liquidators, but it seems that, due to the 
long period of time elapsed, it is reasonable to 
conclude that it was a decision made by directors. The 
single piece of information understood by the Provincial 
Court to be allocable to liquidators is the lack of 
contribution of accounts in 2012, although this fact is 
refuted by the information contributed on the claim, 
which contributes such accounts. As a consequence of 
the above, the Provincial Court understands that there 
is no liability to be allocated to liquidators.  
 
 
 

 
 
 
RULING BY THE PROVINCIAL COURT OF 
BARCELONA, OF APRIL 9, 2018. Full text. In the 
present case, the acting party exercises an action 
against the director for not having promoted the 
corporate dissolution in due time and manner (art. 
367 LSC) and for accumulating an individual action of 
liability of article 241 LSC. The defendant opposes to 
the above, pleading the lack of validity of invoices, 
having been unilaterally issued, being statute-barred, 
and lack of negligence in the management. The 
action of article 367 LSC is accepted in first instance, 
estimating the existence of corporate debts and 
losses. The defendant files an appeal, reiterating their 
pleadings on the statute-barred debt, considering that 
article 950 Ccom is applicable in relation to article 
944 Ccom. The action against the director with 
regards to the statute-barred nature is governed by 
art. 944 Ccom, which establishes that the initial 
calculation of the statute-barred period begins when 
the director is terminated, which has not taken place 
in this case. With regards to bad faith, pleaded by the 
acting party against the director, the case law is 
restrictive in these cases, where the creditor is aware 
of the contracted company’s equity or financial 
condition.  
 
 
 
RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF APRIL 10, 2018. Full text. In the 
present ruling, the civil liability action is exercised for 
corporate debts and the individual civil liability action 
against the sole director. Actions are based on the 
breach of the duty to promote the dissolution and the 
lack of provisioning of the corporate debt on the 
annual accounts after the final condemning ruling and 
notifications of execution, as well as a corporate debt 
originated from agreements which purpose was the 
project development management of contracting 
works. The Provincial Court understands that the 
payment obligation should not be established at the 
service delivery agreements’ date, or at the date of 
issuance of ruling declaring the contractual breach, 
but at most at the moment when the claim was filed. 
Additionally, the Court understands that the individual 
liability action against the sole director does not make 
sense, since the plaintiff does not clarify the causal 
link between breaches of directors’ legal duties and 
the corporate debt’s default.  
 
 
 
 

 

 

 

  

http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=AN&reference=8354764&links=%22232%2F2018%22&optimize=20180419&publicinterface=true
http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=AN&reference=8351706&links=%22226%2F2018%22&optimize=20180417&publicinterface=true
http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=AN&reference=8354766&links=%22222%2F2018%22&optimize=20180419&publicinterface=true
http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=AN&reference=8354759&links=%22228%2F2018%22&optimize=20180419&publicinterface=true


 

 
 

 

QUESTIONS OF SPECIAL INTEREST 

FOR DIRECTORS AND MANAGERS 

 
RULING BY THE SUPREME COURT OF APRIL 16, 
2018. Full text. In the present case, a liability corporate 
action claim was filed against the company’s director. 
The basis of this action is that the director disposed of 
amounts, charged to the company’s bank account, for 
her own benefit and to the detriment of the company. 
The plaintiff filed an extraordinary appeal for procedural 
infringement under article 469.1 LEC, which was 
rejected, and filed an appeal for cassation under article 
477.2 LEC. The TS, following the Civil Chamber’s 
jurisprudential doctrine, declares that requirements of 
article 239.2 LSC are met, evidencing that funds were 
appropriated as the company’s joint and several 
director without any justification, qualifying the conduct 
as unlawful, violating the law, and also causing an 
undeniable equity damage to the Company. The TS 
accepted the plaintiff’s second reason, related to the 
breach of article 114 LECrim and articles 1969 and 
1973 CC, following the Civil Chamber’s doctrine, 
declaring that it is sufficient for the subject of 
investigation in the criminal trial to have a terminating 
influence on the civil trial to cause the interruption of 
the calculation of the statute-barred period. 

 
RULING BY THE SUPREME COURT OF APRIL 11, 
2018. Full text. In this ruling, liability action is exercised 
against the company’s directors, since the company 
incurred in legal cause for dissolution without being 
promoted by its directors. The creditor company was 
fully aware of the debtor company’s economic 
condition, and this emphasizes that, when it was 
contracted, the risk of default was assumed, not at the 
expense of the directors’ joint coverage. The Supreme 
Court understands that the mere knowledge of the 
debtor’s insolvency when the credit was generated is 
not sufficient for the company not to be able to exercise 
the liability action.  
 
 

 

 
NOTABLE RESOLUTIONS OF THE 
DIRECTORATE GENERAL 
REGISTRIES AND NOTARIES 

 
DGRN. NOTARIZATION OF AN ENTITY’S 
CORPORATE AGREEMENTS. Resolution of April 
11, 2018. Full text. The aim is the inscription of 
notarized deed of corporate agreements for the 
termination of sole director and modification of 
corporate purpose in a limited liability company. The 
deed’s summons only includes one single name of the 
appointed director, while the incorporated certification 
shows the director’s compound name. According to the 
DGRN’s doctrine, circumstances to be contained by the 
entry to be practiced on the Registry must be duly 
clear. Additionally, the registrar rejects the inscription 
according to this Directing Centre’s doctrine, the filed 
document’s inscription must be rejected in case of 
inaccuracy or discordance of data contained when, 
based on its simple reading or context, there cannot be 
a reasonable doubt regarding the erroneous and the 
true fact. Nevertheless, the DGRN accepts the appeal, 
understanding that, in this case, the omission of the 
new director’s second name is irrelevant, in so far as it 
does not damage any legitimate interest. The above is 
regardless of whether, even when the inscription is 
practiced, the notary may amend the material error or 
omission for data to coincide with the one included on 
the House of Companies. 
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https://www.boe.es/boe/dias/2018/04/25/pdfs/BOE-A-2018-5642.pdf


 

 
 

 

REVIEW – Developments in the reform of the Consolidated Text of the 
Intellectual Property Law 2018. 

 

 
The State’s Official Bulletin (BOE) published, 

on April 14, the reform of the Consolidated Text of the 
Intellectual Property Law. The Real Decree-law 
2/2018, of 13 April, aims to incorporate to the Spanish 
legal system the Directive 2014/26/EU of the European 
Parliament and Council, of 26 February, and Directive 
(EU) 2017/1564 of the European Parliament and 
Council, of 13 September. 

The reform represents large reforms, 
including: 

Transparency and control of managing entities:  

- Competition in the collective management market 
of managing entities is extended not only to 
entities located on the national territory but also to 
those located in other European Union Member 
States and others located in third countries. 
 

- The maximum length of the rights management 
assignment contract is reduced to 3 years. 
 

- Independent management operators, previously 
acting de facto in Spain, are regulated; these are 
distinguished from managing entities since these 
are profit oriented and are not controlled by right 
owners.  
 

- Objective criteria are introduced to establish tariffs 
in managing entities, which must be simple and 
clear. They are reduced by 30% and, also, 
according to these objective criteria, a period is 
granted for tariffs’ review and adaptation.  

 

- A penalty system is introduced, based on which 
Public Administrations shall control the compliance 
by imposing fines of up to 2% of the annual 
collection,  

 

- An internal management body is introduced to 
control the internal management to be performed 
by the entity’s governance and representation 
bodies.  

 

- Managing entities are compelled to create a one-
stop invoicing and payment counter that may be 
accessed through the internet and will be 
managed by a private entity.  

 

- New accounting and audit obligations are 
contemplated on such entities, such as the 
elaboration of an annual transparency report, 

appointment of an auditor or presentation of 
annual accounts.  

 

Limitation of the application of the private 
copying limit: 

The scope of application is reduced and such limit 
will only be applicable to copies made by a natural 
person; for a private use; where such use is not for 
professional or business purpose; without directly or 
indirectly commercial purposes; when access is made 
to the work through an illegal source; and when it is 
not subject to collective or profit-making use.  

Collective management of the intellectual 
property rights: 

Non-exclusive authorizations are regulated for the 
use of the repertory of managing entities and general 
tariffs, making particular reference to multi-territorial 
licences and their specific regime. 

Intellectual Property Commission:  

It is a national collegiate body attached to the 
Ministry of Education, Culture and Sports, to exercise 
mediation, arbitration, tariff determination and control 
and safeguarding of intellectual property rights.  

Cable broadcasting rights: 

The claiming term of cable broadcasting rights 
is modified to equal it to the general claiming term of 
intellectual property rights, established in 5 years.  

New access for disabled persons: 

Certain uses of works and performances 
without authorization from the right holder are enabled 
in favour of certain disabled persons, such as blind 
people, with visually impaired, or with other difficulties 
to access printed texts- 

The abovementioned Real Decree-law will 
become effective on April 15, 2018.  

The reformed text may be consulted on the 
following link. 

 

 

https://www.boe.es/boe/dias/2018/04/14/pdfs/BOE-A-2018-5059.pdf


 

 

 

 

 

 

 

 

 

 

 

 

 

 

OUR OFFICES IN SPAIN 
 
 

ALICANTE 
c/ Pintor Cabrera, 22 
03003 Alicante 
Tel: 965 926 253 

 

 
BARCELONA 
c/ Diputació, 260 
08007 Barcelona 
Tel: 934 050 855 

 

 
BILBAO 
c/ Rodríguez Arias, 23 
48011 Bilbao 
Tel: 944 702 571 

MADRID 
c/ Alcalá, 63 
28014 Madrid 
Tel: 915 622 670 
 

MALAGA 
c/ Pirandello, 6 
29010 Malaga 
Tel: 952 070 889 
 

VALENCIA 
c/ Felix Pizcueta, 4 
46004 Valencia 
Tel: 963 509 212 
 

VIGO 
Plaza de Compostela, 17 
36201 Vigo 
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