
 

 

 

 

 

 

HIGHLIGHTS 
 

DATA PROTECTION. Since 25 May, REGULATION (EU) 2016/679 OF THE EUROPEAN PARLIAMENT 

AND OF THE COUNCIL, of 27 April 2016, is directly applicable, on the protection of natural persons with 

regard to the processing of personal data and on the free movement of such data and repealing Directive 

95/46/EC (General Data Protection Regulations). Full text. 

 

TAX, ADMINISTRATIVE AND FINANCIAL MEASURES. PUBLIC SECTOR. Law 1/2018, of 8 May, on 

modification of Law 2/2014, on tax, administrative, financial measures and of the public sector. Circular 

1/2018, of 12 March, of the Comisión Nacional del Mercado de Valores, on warnings related to financial 

instruments. Full text.  

ULTIMATE BENEFICIAL OWNER STATEMENT IN THE ANNUAL ACCOUNTS .- We share the 

publication in Expansión Jurídico of our Partner in the area of Corporatel Law, Iñigo Pastor, dated on May 

16, 2018. Full text. 

The present newsletter is merely informative and non-exhaustive and does not constitute any type of legal advice. If you wish to receive the 

present newsletter, please send an e-mail to the sender: mazars.taxlegal@mazars.es   
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           OTHER OUTSTANDING REGULATION DEVELOPMENTS 

 

CORPORATE INCOME TAX AND NON-
RESIDENTS INCOME TAX. Order HFP/441/2018, of 
26 April, approving Corporate Income Tax and Non-
Residents Income Tax return models corresponding 
to permanent establishment and entities under 
income allocation system incorporated abroad with 
presence in the Spanish territory, for tax periods 
beginning from January 1 to December 31, 2017, 
enacting instructions related to procedure of 
declaration and deposit, establishing general 
conditions and electronic filing procedure, and 
modifying model 222 "Corporate Income Tax. Tax 
consolidation regime. Instalments" approved by 
Order HFP/227/2017, of 13 March. Full text. 

 
INSTRUCTIONS TO FORMALIZE THE 
INTRASTAT STATEMENT. Resolution of May 22, 
2018, of the Customs and Special Taxes 
Department of the Spanish Tax Authorities, to 
elaborate statistics on the exchange of goods 
among member States (Intrastat System). Full text 

 

 

 

 

 

 

 

 

 
 

 
 
HYDROCARBONS. Royal Decree 235/2018, of 27 
April, which establishes calculation methods and 
information requirements related to the intensity of 
greenhouse gas emissions from fuels and energy in 
transport; it modifies the Royal Decree 1597/2011, of 
4 November, which regulates the criteria of 
sustainability of the Biofuels and Bioliquids, the 
National System of Verification of Sustainability and 
the double value of some biofuels for the purposes of 
their computation; and it establishes an indicative 
objective of sale or consumption of advanced biofuels. 
Full text. 
 
 

COLLABORATION AGREEMENT AEPD-CEPYME: 
Resolution of April 30, 2018, of the Spanish Data 
Protection Agency, publishing the collaboration 
Agreement with the Spanish Confederation of Small 
and Medium Entities. Full text 
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NOTABLE RESOLUTIONS OF THE 
DIRECTORATE GENERAL 
REGISTRIES AND NOTARIES                  REMARKABLE CASE LAW

DGRN. DENOMINATION RESERVE. Resolution of 
April 24, 2018. Full text. The present resolution aims 
to determine whether the Registrar’s qualification is 
appropriate according to law, when considering that it 
is not possible to issue a negative certification of 
requested denominations, considering that they are 
substantially identical to others that have been 
previously registered. The DGRN considers that said 
qualification, which considers the term ASP as a 
mere generic expression, is scarcely significant. The 
DGRN insists that, on the other hand, this is precisely 
what enables a distinction between the requested 
denomination and previously inscribed ones. The 
requested denomination presents similarities with 
previous denominations, but the term ASP allows 
individualization, since they are not similar at 
grammar or phonetic levels, and thus the DGRN has 
agreed to uphold the appeal. 

 
DGRN. DEPOSIT OF ACCOUNTS. Resolution of 
April 23, 2018. Full text. This resolution reveals the 
ongoing doctrine by this Directorate in relation to the 
impossibility to deposit annual accounts if the request 
is not accompanied by the mandatory auditor’s report 
by the auditor appointed and inscribed on the 
Registry. In this case, the auditor was appointed and 
inscribed at the behest of a minority shareholder, in 
agreement with art. 279 of the LSC, since the 
company in question had previously appointed a 
voluntary auditor, but had not evidenced in any way 
whether the challenging shareholder’s right to 
verification of accounts was duly guaranteed.  

DGRN. CAPITAL DECREASE. Resolution of May 
28, 2018. Full text. The present resolution considers 
two questions within capital decrease for restitution of 
the value of contributions. On the one hand, the 
resolution does not consider that the agreement of 
reduction with restitution of the value of contributions 
implies, under the terms of arts.329 and 330 LSC, a 
breach of the principle of equal treatment, since it 
was unanimously adopted by present shareholders 
and the decrease of the nominal operates in the 
same amount for each share. On the other hand, in 
relation to the interpretation of art.318 LSC, the 
possibility for the board of directors to execute this 
agreement through the compensation of a credit held 
by the company against one shareholder, without the 
latter’s consent, is rejected.  

RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF MAY 3, 2018. Full text. The present 
ruling condemns a former worker of the plaintiff 
company, on which the worker held powers, for the 
use, registration and use of the brand subject to 
controversy, after completing the labour relationship. 
There is no evidence of whether the labour relationship 
or any other relationship of a different legal nature 
between the worker and the company grants a right to 
register the brand, and the court does not appreciate 
any use or minimum creative activity on it. With regards 
to the brand’s action for recovery, the court resolves in 
favour of the company, allocating the brand’s 
ownership and declaring the worker’s bad faith when 
registering it, also breaching the company’s intellectual 
property rights. This resolution also includes the 
principle of relative complementarity that determines 
relations between branding legislation and unfair 
competition legislation, establishing that they meet 
different functions and that, in the present case, the 
branding legislation is applicable, this protecting the 
subjective right on the brand as an exclusive right and 
condemning the worker to an indemnity, as well as to 
the cessation of the use of the denomination and 
domain. 

 

RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF MAY 3, 2018. Full text One 
company files a claim exercising consumer deceit 
actions, understanding that the promoted product did 
not meet its real characteristics, thus obtaining a 
competitive advantage. Such advantage was obtained 
by announcing that the product met certain features 
under standard UNE-En 12004, asserting that the 
product is a "structural flexible multipurpose" adhesive 
gel. The Provincial Court of Barcelona partly accepts 
the claim, understanding that there is deceit to the 
consumer due to an erroneous appreciation of the 
product’s codification, understanding that codification 
"C2 TE S1" is a high-quality product on its segment, 
while determining that the product on the present 
litigation does not belong to such category. 

 

 

 

 

 

  

http://boe.es/boe/dias/2018/05/11/pdfs/BOE-A-2018-6327.pdf
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QUESTIONS OF SPECIAL INTEREST 

FOR DIRECTORS AND MANAGERS 
 

RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF MAY 4, 2018. Full text. The 

appeal is rejected with regards to the challenging of a 
Ruling that considers that the Director is jointly liable, 
by virtue of art. 367 LSC, highlighting that the Director 
was aware that the company incurred in cause for 
dissolution, due to losses that reduced equity to an 
amount below half the share capital. Therefore, since 
the pertinent Meeting was not called to face the 
dissolution and the two agreed capital increases were 
not effective, due to the reimbursement rejection, the 
DGRN considers for all purposes that the Director was 
aware of the cause for dissolution and breached his 
legal obligations, allocating his liability for debts 
unsatisfied by the company. 

 

RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF MAY 10, 2018. Full text. The 

appeal that deems that agreements adopted are null 
and void, being contrary to the corporate interest, is 
accepted. The Court reaches this conclusion for the 
following reasons: (I) Considering that the retribution 
perceived by the director is excessive, due to the 
revenue percentage obtained from leasing homes, 
since the revenue percentage is a determining factor in 
the comparison; (II) Also, the retribution is considered 
to be close to the amount of distributed dividends, 
which undermines the minority’s rights when they are 
distributed; (III) Likewise, functions of direction and 
management of leases do not justify the retribution 
perceived by the Director. Lastly, it should be noted 
that the court’s function is to appreciate whether there 
has been abuse of rights, never to establish a 
corporate will against the majority. 

 

 

 

 

 

 

RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF MAY 7, 2018. Full text. In the 

present case, claim is filed against the director, 
exercising the action of breach of contract and 
obligations among shareholders, requesting the payment 
of a portion of undistributed profits. Thus, the court 
alleges that the defendant, making use of his condition 
as director, appropriated certain sums of money and 
bore individual expenses with common funds. Therefore, 
the court understands as a preliminary matter that there 
his lack of active legitimation with regards to one of the 
plaintiffs, since a shareholder’s departure from the 
company, satisfying the share’s value to such 
shareholder, “deprives him/her from the subsequent 
legitimation, being contrary to the principle of your own 
actions and the principle of good faith”. With regards to 
the substance of the matter, there is a problem when 
determining whether there is an amount owed for the 
absence of accounts and insufficiency of evidencing 
documents that do not allow the court to understand the 
principle “nomen iuris” on proofs, since the accounts 
provided cannot be accepted as reliable and actors must 
determine the claimed amount. With regards to the 
pretension of liquidation, the court understands that “the 
lack of liquidation and accountability among shareholders 
derives from the termination of the corporate contract 
and, in cases of dissolution, it is necessary to liquidate 
common assets and reach precise accountability to 
determine assets and liabilities”. 

RULING BY THE PROVINCIAL COURT OF 
BARCELONA OF MAY 10, 2018. Full text. The court 

accepts the appeal and condemns the Director to pay a 
given amount. This derives from the noncompliance to 
call the corresponding Shareholders’ Meeting to agree 
the company’s dissolution. The refusal to call the 
Meeting has generated an economic damage, equivalent 
to invoices due. Therefore, the Provincial Court 
considers that the director who has not performed an 
ordered liquidation of the company must respond for the 
amount requested by the company.  
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REVIEW – The General Data Protection Regulation is directly applicable 
from 25 May. 

 

The General Data Protection Regulation (RGPD) is 

directly applicable in all member States from May 

25, 2018. Natural persons’ protection is extended and 

a series of obligations are stipulated for companies 

processing its clients’ data. 

The main introduction of this regulatory text 

configures the obligation to register all data 

processing services provided by companies with 

more than 250 workers or those regularly operating 

with particularly sensitive data. Also, the obligation to 

register files on the AEPD is eliminated.  

Furthermore, in case of security breach and risk to 

natural persons’ data, the company will be 

compelled to notify to the AEPD such security 

issue within a maximum of 72 hours.  

With regards to data subjects’ rights, the Regulation 

configures newly created rights:  

-Access  

-Transparency of information 

-Suppression and amendment 

-Processing limitation  

-Opposition 

-Data portability  

-Not being subject to individualized decisions 

-Right to file claims before the control authority 

Data subjects’ consent is reinforced through the 

RGPD, understanding that it will exclusively imply the 

data subject’s declaration or positive action stating 

his/her will. Therefore, silence will not be 

understood as evidence of consent (considering 

32 RGPD). If the consent was stated before the 

application of the RGPD, it will only be necessary to 

request the consent again if it was tacitly obtained or 

by omission. If said request was not made, the 

company would be exposed to offence for processing 

data without the pertinent consent. 

 

 

Another change brought in by the Regulation is the 

figure of the Data Protection Delegate (DPO), whose 

functions will be the supervision, coordination, control 

of compliance with the data protection legislation. The 

DPO will also be responsible for managing data 

subjects’ information and requests to exercise the 

abovementioned rights. However, it will be compulsory 

to designate this figure in case of public  entities, those 

which perform massive data processing or entities that 

operate with particularly sensitive data, such as data 

related to data subjects’ criminal offences. The DPO 

must be specialized in this matter, either part of the 

company’s payroll or an external worker. The DPO is 

also in charge of performing impact assessments. 

These assessments will exhaustively analyze risks 

derived from a product or service with regards to 

clients’ data protection. 

Administrative penalties foreseen by art. 83.4 and 5 

RGPD will be based on the offence’s seriousness, 

length and nature criteria. Penalties are classified as 

follows: 

1. Those generated from noncompliance with the 

data processing, noncompliance with the control 

authority, lack of notification of security breaches 

(within 72 hours). The penalty will amount to 

20,000,000 Euros or 4% of the previous year’s 

global turnover. 

 

2. Those generated from noncompliance with the 

implementation related to security measures or not 

having a Data Protection Delegate, if required, 

breaches of obligations allocated to the data 

processor, not obtaining consent from parents or 

tutors when required, and lack of cooperation with 

the Control Authorities. The penalty will amount to 

10,000,000 Euros or 2% of the previous year’s 

global turnover. 

The full regulatory text may be found on the following 

link. 
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OUR OFFICES IN SPAIN 
 
 

ALICANTE 
c/ Pintor Cabrera, 22 
03003 Alicante 
Tel: 965 926 253 

 

 
BARCELONA 
c/ Diputació, 260 
08007 Barcelona 
Tel: 934 050 855 

 

 
BILBAO 
c/ Rodríguez Arias, 23 
48011 Bilbao 
Tel: 944 702 571 

MADRID 
c/ Alcalá, 63 
28014 Madrid 
Tel: 915 622 670 
 

MALAGA 
c/ Pirandello, 6 
29010 Malaga 
Tel: 952 070 889 
 

VALENCIA 
c/ Felix Pizcueta, 4 
46004 Valencia 
Tel: 963 509 212 
 

VIGO 
Plaza de Compostela, 17 
36201 Vigo 
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Jorge Rius - Partner 

  91 562 40 30 

       jorge.rius@mazars.es  

Clementina Barreda - Partner 

  91 562 40 30 

 clementina.barreda@mazars.es 
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