
 

 

OUTSTANDING REGULATION DEVELOPMENTS 
 

REAL ESTATE CREDIT AGREEMENTS. Instruction of June 14, 2019, of the Directorate General 

of Registries and Notaries, on the formalization of operations which trading, offer and delivery to the 

information consumer have been developed under the surveillance of the previous regulation, 

formalizing the loan after the effective date of Law 5/2019, of 15 March, regulating real estate credit 

agreements. Full Text. 

  

REAL ESTATE CREDIT AGREEMENTS. Instruction of June 14, 2019, of the Directorate General of 
Registries and Notaries, on the use of computer platforms of the financing and management entities, 
to process information prior to mortgage loan deeds, on the days following a the effective date of 
Law 5/2019, of 15 March, regulating real estate credit agreements. Full Text. 

 

REAL ESTATE CREDIT AGREEMENTS. Instruction of June 13, 2019, of the Directorate General of 
Registries and Notaries, on the deposit of general contracting conditions and their reflection on loan 
deed and in the Property Registry, since the effective date of Law 5/2019, of 15 March, regulating 
real estate credit agreements. Full Text. 
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OTHER OUTSTANDING REGULATION DEVELOPMENTS 
 

 AEPD. Recommendations for those who 

carry out processes of anonymization. Full 

Text. 

 

 TAX ON ECONOMIC ACTIVITIES. 

Resolution of June 13, 2019, of the 

Collection Department of the Spanish Tax 

Authorities, modifying the voluntary payment 

period of receipts of the Tax on Economic 

Activities of 2019 related to national and 

provincial charges, and establishing the 

place of payment of such charges. Full Text. 

 

 LOSS-ABSORBING AND 

RECAPITALIZATION CAPACITY. 

Regulation (EU) 2019/877, of the European 
Parliament and of the Council, of May 20, 

2019, amending Regulation (EU) no. 

806/2014 as regards the loss-absorbing and 

recapitalization capacity of credit institutions 

and investment firms. Full Text.  

 

 

 

 

 

 

 

 

 LOSS-ABSORBING AND RECAPITALIZATION 

CAPACITY. Directive (EU) 2019/879, of the 

European Parliament and of the Council, of May 

20, 2019, amending Directive 2014/59/EU as 

regards the loss-absorbing and recapitalization 

capacity of credit institutions and investment firms 

and Directive 98/26/EC. Full Text.  

 

 CAPITAL CONSERVATION MEASURES. 

Directive (EU) 2019/878, of the European 

Parliament and of the Council, of May 20, 2019, 

amending Directive 2013/36/EU as regards 

exempted entities, financial holding companies, 

mixed financial holding companies, remuneration, 

supervisory measures and powers and capital 

conservation measures. Full Text.  

 

 MEASURES TO INCREASE THE EFFICIENCY 

OF PROCEDURES CONCERNING 

RESTRUCTURING, INSOLVENCY AND 

DISCHARGE OF DEBT. Directive (EU) 

2019/1023, of the European Parliament and of the 

Council, of June 20, 2019, on preventive 

restructuring frameworks, on discharge of debt and 

disqualifications, and on measures to increase the 

efficiency of procedures concerning restructuring, 

insolvency and discharge of debt, and amending 

Directive (EU) 2017/1132 (Directive on 

restructuring and insolvency). Full Text.  
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NOTABLE RESOLUTIONS OF THE DIRECTORATE GENERAL REGISTRIES 

AND NOTARIES 
 

DGRN. INSCRIPTION OF BYLAWS. Resolution of 

May 9, 2019. Full Text. The present resolution revokes 

the refusal to inscribe a modification of bylaws, which 

states that, with the initiation of an administrative or 

judicial seizure proceeding, which purpose is the 

immobilization of shares and which could derive in forced 

execution, the company could acquire the totality of 

seized shares within a maximum of three months; and, if 

the right was not exercised, all shareholders could 

acquire them, within a maximum of twenty days. The 

transfer price will correspond to the fair value (“fair value 

resulting from the last balance sheet approved by the 

Board of Directors”). The Registrar’s refusal is based on 

the fact that the price in case of forced transfer is 

predetermined, and not based on the fair value (art. 

109.3 LSC). Nonetheless, this Directorate (Resolution of 

November 15, 2016) lies down that it can be claimed that 

the fair value is the market value, although such value 

can be determined through approximation, according to 

accounting regulations. Thus, the DGRN understands 

that it cannot be claimed that this clause comprises an 

unfair enrichment, nor that it objectively has an 

expropriation nature for the transmitting shareholder. By 

virtue of the principle of autonomy of will, alternative 

systems could be prevented, such as the one 

established in the present challenged qualification, 

regardless of article 109 LSC, on the suspension of the 

auction, the granting and subrogation towards the 

auctioneer. 

DGRN. INSCRIPTION OF BYLAWS. Resolution of 

May 23, 2019. Full Text. The present resolution revokes 

the refusal to inscribe a provision on the bylaws which 

reveals several controversies. First of all, it alludes to the 

problem of the “fair value” exposed in the previous 

resolution. Additionally, it discusses the exclusion of the 

voting exercise in agreements which purpose are 

decisions requiring a reinforced majority, retracting their 

shareholding to the calculation of votes for the purpose 

of quorum and established majorities. The DGRN claims 

that the General Shareholders’ Meeting can adopt the 

agreement, and exclude the affected shareholder, with 

the consequent amortization of shares. The basis for this 

would be the flexibility of the legal system around the 

voting right, beyond cases of conflict of interests of 

article 190 LSC. 

 

 

 

 

DGRN. INSCRIPTION CAPITAL INCREASE 

AMENDING DEED. Resolution of June 5, 2019. Full 

Text. The present resolution suspends the inscription of 

a company’s amending deed of another capital 

increase deed through credit compensation. The title 

aiming the amendment cannot confine to contemplating 

the interest of the business owner to perform a capital 

increase, but must gather the requirements of third 

parties’ protection established on the system. 

Moreover, the title must contain guarantee measures, if 

any, established by applicable regulations (arts. 323 

and 329 LSC), as well as the requirements for the 

protection of third parties, in order for the Registrar to 

perform its qualification and the requested entry, and 

for it to have the enforceability effects established by 

regulation. 

DGRN. PREVENTIVE ENTRY OF COMPLAINT. 

Resolution of May 16, 2019. Full Text. The DGRN 

claims that the preventive entry in a company’s particular 

sheet due to precautionary measures agreed on a prior 

proceeding before a Criminal Court is not contemplated 

in our legal system and the causing proceeding cannot 

cause a modification of the content of the Companies 

House (arts. 104, 155, 156 and 157 RRM in relation to 

arts. 207 and 208 LSC). The DGRN argues that it is not 

possible to confuse the special system derived from the 

arrangement with creditors, as it presents and responds 

to a situation particularly contemplated in the system in 

view of the interests at stake.  

DGRN. VOLUNTARY AUDITOR’S APPOINTMENT. 

Resolution of May 17, 2019. Full Text. The DGRN 

establishes that, as a result from a registered entry, it is 

legal to decide not to perform an inscription of a 

document which content is partly incompatible with it. 

The imprecision derived from the auditor’s appointment 

procedure at the request of the minority caused an entry 

of art. 481 RH: as long as the Registrar consults a doubt 

preventing the practice of any entry, the preventive entry 

the art. 42 LH will be extended, and will subsist until the 

resolution of the consultation is notified to the Registrar. 

Accordingly, the inscription is made for the portion that 

was not contradictory with the content of the entry, and 

the remaining portion is suspended.  
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REMARKABLE CASE LAW 

 

RULING BY THE EUROPEAN GENERAL COURT of 

June 19, 2019. Full Text. Through the present ruling, the 

European General Court confirms the nullity of the 

registration of the Union trademark consisting on three 

parallel strips, applied in any direction. The Court does 

not consider that the use of these three parallel stripes 

applied to the product in any direction has a distinctive, 

intrinsic or acquired character, as a consequence of the 

use throughout the Union. Also, the Court argues that, 

the simpler the trademark, the less possible it is for it to 

have a distinctive character and the more likely it is for a 

modification of this trademark to affect one of its 

essential features and thus to alter the trademark’s 

perception by the relevant public. Therefore, there is no 

proof that this trademark has a distinctive character 

acquired from the use, breaching one of the fundamental 

requirements to register it as Union trademark. As a 

conclusion, art. 15, section 1, of the Regulation EU no. 

207/2009 cannot be applied, as it is solely applicable to 

an already registered trademark and which distinctive 

character is not discussed. 

RULING BY THE SUPREME COURT (CIVIL COURT) 

of June 5, 2019. Full Text. Through the present ruling, 

the Civil Court of the Supreme Court establishes a 

uniform criterion on the statute-barred period in relation 

to the claim of amounts paid in advance for the purchase 

of houses, when they are being built. The controversy is 

based on the dispute on whether the action had been 

statute-barred by virtue of article 23 of the Insurance 

Contract Law, which states that the statute-barred period 

is of two years or, otherwise, whether the action had not 

been statute-barred in application of the general fifteen-

year term established by article 1964 of the Civil Code. In 

turn, it broaches the application of the repealed Law 

57/1968, through which the purchase and sale was 

subject. In this situation, the plenary of the Civil Court of 

the Supreme Court, establishes that the statute-barred 

period available to the purchaser, who has settled 

prepayments, to request their reimbursement to the 

insurer with which the developer had contracted the 

surety insurance policy, “is the general term established 

on article 1964 of the Civil Code for actions that do not 

have a special term”, which is of five years.  

RULING BY THE COMMERCIAL COURT OF 

VALENCIA, of June 3, 2019. Full Text. Through the 

present ruling, the Commercial Judge understands that 

the right of use of the owner of a trademark is also 

applicable when obtaining the subsequent registration of 

successive trademarks, entailing the alteration of an 

element of the originally registered trademark, but only to 

build a family group of trademarks that preserve a single 

common distinctive functionality. The conflict originates 

from a collaboration agreement entered into by two 

companies, agreeing a pacific temporary co-existence of 

the use of a term to identify their hotel term, and through 

which one of the companies acquired the ownership of a 

denominative Community trademark. Additionally, the 

Commercial Judge does not appreciate the cause of 

nullity of art. 51.1.b) LM, there not being evidence of bad 

faith by the company registering the trademark, as it held 

the right of use. Moreover, art. 52.2 LM is not complied 

with, which establishes that the exercise of actions to 

request the declaration of the nullity of a trademark that 

incurs in cause for nullity is related to a five-year statute-

barred period, based on the conscious tolerance during 

five years of the symbol considered null, since indeed 

such use had been tolerated. In essence, it is not 

possible to oppose to the existence of a prior use of the 

disputed symbol to enervate the efficiency of exclusivity 

rights held by virtue of an agreement between the 

parties, in so far as one of them transferred it to the 

other, and thus it is not possible to base the ownership 

pretension of any other previous right within those 

established on art. 9.1.d) LM. 
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REVIEW – Publication of the DGRN’s Resolutions. Resolving doubts on the 
application of Law 5/2019, of 15 March, regulating real estate credit 
agreements. 

 
Law 5/2019, of 15 March, regulating real estate credit 

agreements, became effective on June 16. However, 

previously, the DGRN has published 3 instructions 

resolving doubts regarding its application.  

First of all, the DGRN has published Instruction of June 

13, 2019, on the deposit of general contracting 

conditions and its reflection on the loan deed and on the 

Property Registry, since the Law’s effective date, where 

three aspects are analyzed:  

 The need or not to control and state, on a 

mortgage loan deed, as well as on its registry 

inscription, that the employed general contracting 

conditions have been previously deposited.  

 The deposit’s form or content.  

 The treatment to be given to the fact that, with 

regards to a clause contained on the loan 

agreement formalized in public deed, there is any 

difference with the clause deposited on the 

Registry of General Conditions. 

With regards to the first one, art. 11 of the Law on 

General Contracting Condition imposes the obligation to 

the lender to deposit mortgage loans and credits forms 

before starting to trade them, after which the Notary and 

the Registrar control the compliance with the legality, 

the primero one by authorizing the loan deed and the 

other when inscribing it.  

Moreover, with regards to the deposit, formation and 

perfection of the agreement, there must be a possibility 

to adapt to the specific case, so that:  

 “Entities can choose the modality to deposit 

clauses or general conditions that better adapt 

to the way their contracts are configured”. 

Accordingly, in the agreement’s configuration, 

modifications of such general conditions can be agreed, 

adapting them to the parties’ needs in each particular 

case.  

 

The Instruction of June 14, 2019, on the use of computer 

platforms of financial and managing entities to process 

information prior to the mortgage loan deeds, on days 

following the effective date of Law 5/2019, provides a 

transitory solution (until July 31, 2019) to financial and 

managing entities that do not count with an updated 

digital platform, as long as they ensure, through other 

means, the requirements of art. 14 of Law, as follows:  

 

1. Consumer or client’s appointment of the notary; 

2. Notary’s reliable verification of the date and lack 

of alteration of documentation sent; 

3. Notary’s notification to the entity of the 

vicissitudes of information records.  

 

Thus, the following alternative means are admitted: 

delivery of paper documentation, remittance by post or by 

computer means other than those established by Law, 

complying due security measures.  

 

The last Instruction, from June 14, 2019, considers the 

treatment to be provided to operations which pre-

contractual information has been delivered to the 

borrower before the effective date of the Law, but which 

deed has been subsequently granted. 

 

In this sense, even if the binding offer has been delivered 

before June 16, it is essential to formalize the material 

transparency prior record. The simple accreditation that 

the binding offer was issued before the effective date of 

Law 5/2019 is not enough, unless it is also reliably 

certified that the borrower and other obligors and 

guarantors have accepted the offer, without modifications 

or constraints, within its term of surveillance and before 

the effective date of Law 5/2019. 

Therefore, it will be necessary to analyze whether 

these instructions cover all doubts regarding the 

application of this new Law or whether, on the other 

hand, it is necessary to deepen further on its 

development. 

The full text can be consulted on the following links: 

Instruction of June 13, 2019, Instruction of June 14, 

2019, and Instruction of June 14, 2019.  
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