
 

 
 
 
 
 
 
 
HIGHLIGHTS 
 

 

 

PUBLIC SECTOR’S CONTRACTS. Draft Law on Public Sector’s Contracts, which transposes to 

the Spanish legal system the European Parliament and Council’s Directives, 2014/23/EU and 

2014/24/EU, of February 26, 2014. We will monitor this draft to the Law’s approval in coming 

newsletters. Full Text. 

 

 

 

“FACILITA RGPD”. The Spanish Data Protection Agency (AEPD) has presented, with the 

collaboration of CEOE and CEPYME, “Facilita RGPD”, a tool to assist companies and 

professionals who process low-risk personal data to comply with the new General Data Protection 

Regulation (RGPD), applicable from May 25, 2018.  Full Text. 

 
 
 
 
 
 
 
 

The present newsletter is merely informative and non-exhaustive and does not constitute any type of legal advice. If you wish to receive 
the present newsletter, please send an e-mail to the sender: mazars.asociados@mazars.es  

 

 

 

 NEWSLETTER CORPORATE LAW  

September 2017 

http://www.senado.es/legis12/publicaciones/pdf/senado/bocg/BOCG_D_12_149_1232.PDF
https://www.agpd.es/portalwebAGPD/revista_prensa/revista_prensa/2017/notas_prensa/news/2017_09_06-ides-idphp.php
https://www.agpd.es/portalwebAGPD/revista_prensa/revista_prensa/2017/notas_prensa/news/2017_09_06-ides-idphp.php
mailto:mazars.asociados@mazars.es


 

 
 

OTHER OUTSTANDING REGULATION DEVELOPMENTS 

 

 

 SECURITIES’ COMPENSATION, LIQUIDATION 

AND REGISTRATION. Royal Decree 827/2017, of 

1 September, which modifies Royal Decree 

878/2015, of 2 October, on compensation, 

liquidation and registration of marketable 

securities represented through book entries, on 

the legal system of central securities’ depositories 

and central counterpart entities and on 

transparency requirements for issuers of securities 

admitted to trading on an official secondary 

market. Full Text. 

 

 PROTECTION OF MORTGAGORS. Resolution of 

September 5, 2017, of the Secretary of State of 

Economy and Business Support, which publishes 

the list of entities that have communicated their 

adhesion to the Code of Best Practices for the 

viable restructuring of debts with mortgages on 

main residence. Full Text.  

 

 FINANCIAL ASSETS. Resolution of September 

26, 2017, of the General Treasury and Financial 

Policy Secretariat, which publishes the effective 

annual interest rate for the fourth calendar quarter 

of 2017, for the purpose of a tax qualification for 

certain financial assets. Full Text. 

 

 

 

 COPYRIGHT. REGULATION (EU) 2017/1563 OF 

THE EUROPEAN PARLIAMENT AND COUNCIL 

of September 13, 2017, on the cross-border 

exchange between the Union and third countries 

of accessible format copies of certain works and 

other subject matter protected by copyright and 

related rights for the benefit of persons who are 

blind, visually impaired or otherwise print-disabled. 

Full Text.  

 

 COUNTRY BY COUNTRY REPORTING. 

Multilateral agreement between competent 

Authorities for the exchange of country by country 

reports, signed in Paris on January 27, 2016. Full 

Text. 

 

 MEDIATION SYSTEM. AUTOCONTROL 

announces a new mediation system of with 

telecommunication operators, developed in 

collaboration con AEPD. Full Text 

 

 FREE FLOW OF NON-PERSONAL DATA. With 

the Regulation on the free flow of non-personal 

data, the Commission proposes a new principle, 

eliminating data localization requirements while 

guaranteeing access rights for competent 

authorities for regulatory control purposes. Full 

Text. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

https://www.boe.es/boe/dias/2017/09/02/pdfs/BOE-A-2017-10141.pdf
https://www.boe.es/boe/dias/2017/09/02/pdfs/BOE-A-2017-10141.pdf
https://www.boe.es/boe/dias/2017/09/18/pdfs/BOE-A-2017-10664.pdf
http://www.boe.es/boe/dias/2017/09/28/pdfs/BOE-A-2017-11059.pdf
http://eur-lex.europa.eu/legal-content/ES/TXT/?uri=uriserv:OJ.L_.2017.242.01.0001.01.SPA&toc=OJ:L:2017:242:TOC
http://www.boe.es/boe/dias/2017/09/29/pdfs/BOE-A-2017-11061.pdf
http://www.boe.es/boe/dias/2017/09/29/pdfs/BOE-A-2017-11061.pdf
http://www.agpd.es/portalwebAGPD/revista_prensa/revista_prensa/2017/notas_prensa/news/2017_09_20-ides-idphp.php
http://europa.eu/rapid/press-release_IP-17-3190_es.htm
http://europa.eu/rapid/press-release_IP-17-3190_es.htm


 

 
 

NOTABLE RESOLUTIONS OF THE DIRECTORATE GENERAL REGISTRIES 

AND NOTARIES
 

 

DGRN. RESIGNATION FROM POST. Resolution 

of August 3, 2017. Full Text. A deed is presented 

formalizing the resignation from post of a limited 

liability company’s joint director. On such deed, the 

director requires the authorizing notary to, «through 

registered post with acknowledgement of receipt, 

send literal certificate of the present deed to…» the 

same company, and to the other joint director, in the 

corresponding addresses specified «for the 

purposes of article 147 of the RRM». In this sense, 

the DGRN understands that the notary certification 

evidencing the remittance of the registered post with 

acknowledgement of receipt of the resignation 

document should be considered sufficient, as long 

as it has been sent to the entity’s registered 

address, according to the Register, and which 

according to the acknowledgement of receipt, has 

been duly delivered on said address. 

 

DGRN. COMPANY’S DISOLUTION AND 

LIQUIDATION. Resolution of August 30, 2017. 

Full Text. The Commercial registrar rejects the 

practice of the requested registry entry because 

«according to the Registration, this sheet’s 

Company has been liquidated, cancelling all of its 

entries by virtue of Order number 387, enacted by 

the Commercial Court 6 of Madrid on July 4, 2014, 

and causing the 4
th
 inscription of the company’s 

sheet (Art. 11 RRM)». The DGRN understands that 

closing the registry sheet, due to its configuration, 

must admit possible subsequent entries, such as 

those being requested. Appointing a receiver is a 

vicissitude that follows the cancelation of interest for 

third parties; and, undoubtedly, liquidation 

operations reflected on the qualified deed constitute 

other vicissitudes of the company also of interest for 

the receiver, in so far as they entail an effective 

compliance of its mandate, so that its «post 

mortem» registry reflection is justified. 

 

 

 

 

 

 

DGRN. DEPOSIT OF A LIMITED LIABILITY 

COMPANY’S ACCOUNTS. Resolution of 

September 5, 2017. Full Text. The DGRN rejects 

the deposit of a limited liability company’s accounts 

corresponding to 2012, 2013, 2014 and 2015. The 

DGRN accepts the appeal, understanding that, 

whether accounts have been filed in paper, on 

magnetic support or sent by the internet, these 

circumstances would result from the Registration 

and its evidencing on the certificate issued by the 

board of directors cannot be required (according to 

the registrar’s report, the accounts have been filed 

through the internet). If, as in the factual 

circumstances, the certificate has been issued 

before the filing of accounts on the deposit, it is 

impossible to comply with such requirement. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.boe.es/boe/dias/2017/09/21/pdfs/BOE-A-2017-10764.pdf
https://www.boe.es/boe/dias/2017/09/21/pdfs/BOE-A-2017-10766.pdf
https://www.boe.es/boe/dias/2017/09/28/pdfs/BOE-A-2017-11038.pdf


 

 
 
 

QUESTIONS OF SPECIAL 

INTEREST FOR DIRECTORS 

AND MANAGERS 

 
RULING BY THE SUPREME COURT OF 

SEPTEMBER 19, 2017. DIRECTORS’ 

COMPENSATION. Full Text.  

The appeal for cassation filed by a limited liability 

company against the ruling by the Provincial Court of 

Seville is rejected. In the present case, the following 

agreement is adopted in general shareholders’ 

meeting: “The director’s position will be compensated 

as stipulated for each year by the general 

shareholders’ meeting, by virtue of section 3 of article 

66 of the LSL”. The Court understands that, in 

addition to the amount, the compensation system 

must be determined. In our legal system, unlike other 

systems, a basic principle of discipline of directors’ 

compensation is the need to determine it on the 

bylaws. In the case subject to the present appeal, the 

bylaws did not establish a compensation system, but 

simply a remittance to the related decision adopted 

each year by the general shareholders’ meeting on 

this question, not establishing any rule to be followed 

by the general shareholders’ meeting to establish the 

compensation. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

REMARKABLE CASE LAW 
 

 

RULING OF THE TRIBUNAL SUPREMO OF 20 

SEPTEMBER OF 2017. CONVOCATORIA OF THE 

GENERAL SHAREHOLDERS MEETING. Full Text.  

 

The cassation’s first cause pleads the infringement 

of art. 173 LSC, in the sense of the appealed 

ruling’s opposition to the jurisprudential doctrine of 

the First Chamber of TS regarding the interpretation 

of legal requirements for the validity of the call of 

general shareholders’ meetings in corporations. 

When the general shareholders’ meeting is not 

constituted as universal meeting, it must be called in 

the way foreseen by Law or by the bylaws for its 

celebration to be valid. The Court understands that 

the appealed ruling correctly analyzes the director’s 

proceeding, diverging from the standard practice to 

call the general shareholders’ meeting and hiding 

such call from the joint director, when the meeting’s 

main objective was this director’s termination. 

Acting this way, the call frustrated the shareholders’ 

legitimate expectations who were used for meetings 

to be held under the modality of universal meeting, 

prior oral notice, instead of through formal call, 

which effect was to prevent their attendance to the 

general shareholders’ meeting. 

 

RULING OF THE SUPREME COURT OF 

SEPTEMBER 15, OF 2017. NOTORIOUS 

TRADEMARK. Full Text. 

The extraordinary appeal for procedural 

infringement and cassation appeal filed by a 

corporation against the ruling enacted by the 

Provincial Court of Alicante, in relation to the 

company’s notorious product trademark, are 

rejected. Art. 8.2 LM defines notorious trademark as 

the brand known by the pertinent public sector to 

which products or services are aimed. The 

trademark’s knowledge by the pertinent target 

public sector is an issue of fact that must be 

evidenced. This is also the case if we take as 

reference art. 6 bis CUP, art. 16 ADPIC, art. 4.4 of 

Directive 95/2008/EEC or arts. 8.5 and 9.1.c of 

Community Trademark Regulation. That is to say, 

even if the notoriety has legal effects, this must be 

evidenced, in so far as there is no authority – except 

for the judicial authority derived from a proceeding - 

which contributes notoriety to a trademark. 

  

http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=TS&reference=8148211&links=&optimize=20170925&publicinterface=true
http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=TS&reference=8153503&links=&optimize=20170929&publicinterface=true
http://www.poderjudicial.es/search/contenidos.action?action=contentpdf&databasematch=TS&reference=8148209&links=&optimize=20170925&publicinterface=true


 

 
 
 

REVIEW – The Advocate General of the European Union pronounces in favour 
of the unlimited deferral of untaken leaves.  

 
Last June 8, 2017, the Advocate General of the European 

Union Mr. Evgeni Tanchev presented his conclusions in 

relation to Case C-214/16 –C. King against The Sash 

Window Workshop Ltd and Richard Dollar–, considering 

that such English Company, that supplies and installs 

windows and doors, should economically compensate Mr. 

King –false self-employed– for holidays not taken during 

13 years. 

In relation to the litigation’s facts, it should be noted that 

Mr. King rendered services for the Company The Sash 

Window Workshop Ltd as seller for more than 12 years, 

until he was dismissed (October 2012). Mr. King 

challenged his dismissal and also claimed an amount for 

paid leave to which Mr. King was entitled whilst working for 

the company, but which were not provided.  

Although, initially, his claim to perceive a compensatory 

amount, for untaken leaves in almost 13 years of labour 

relationship, was rejected, Sr. King filed an appeal before 

the Court of Appeal against the ruling of the EAT 

(Employment Appeal Tribunal) in the portion related to the 

abovementioned leave payment. 

Therefore, the Court of Appeal poses a series of pre-

judicial questions to the Court of Justice of the European 

Union to obtain guidance on those cases on which the 

payment of untaken leaves can be deferred. Such 

questions were the following: 

1. Is the fact that the worker has to take holidays 

before it is determined whether he/she is entitled to paid 

leaves compatible with the EU Law and, in particular, with 

the Principle of effective legal protection? 

2. Can the worker plead that that his/her right to take 

paid leaves has been hindered, thus deferring such right 

until the moment he has the opportunity to exercise it? 

3. Is the judicial body compelled to impose a limit to 

the period of deferral in order to guarantee that the 

Regulation’s application does not distort the underlying 

objective of article 7, section 2, - The minimum period of 

paid annual leave may not be replaced by an allowance in 

lieu, except where the employment relationship is 

terminated- of Directive 2003/88 related to certain aspects 

of the organization of working time? 

The Advocate General of the European Union 

performs a thorough analysis of sources of the 

entitlement of paid leaves, quoting the consolidated 

jurisprudence of the Court of Justice on article 7 of 

Directive 2003/88, concluding, among other 

questions, that: 

- Requiring that the worker takes leaves before 

being able to determine whether he/she is entitled to 

paid leaves is incompatible with the EU Law. 

- Employers are to provide adequate facilities 

to workers for the exercise of this entitlement (such 

as, for instance, contractual conditions sufficiently 

detailing a period of time to exercise the right to paid 

annual leaves). 

- Workers on a similar situation to that of Mr. 

King should be able to invoke the Directive to ensure 

the payment of a financial compensation when no 

facility has been made available by the employer for 

exercise of the right to paid annual leave. 

- If a worker does not take all or some of the 

annual leave to which he is entitled in the leave year, 

the worker may claim that he/she is prevented from 

exercising his/her right to paid leave, thus deferring 

such right until he/she has had such opportunity to 

exercise it.  

- The Advocate General concludes that, upon 

termination of the employment relationship, a worker 

is entitled to an allowance in lieu of paid annual 

untaken leave. 

In this sense, Spanish Courts must remain alert to 

coming rulings by the Court of Justice of the European 

Union in case there were changes affecting rulings by 

Spanish courts. 

The full text of the Conclusions referred to can be 

found via the following link. 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=191322&pageIndex=0&doclang=ES&mode=lst&dir=&occ=first&part=1&cid=1050658
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